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September 8, 2020 
 
 
Arturo Blanco, Director 
Office of Community, Tribes and Environmental Assessment (Mail Code: ORAC) 
U.S. Environmental Protection Agency, Region 6 
1201 Elm Street, Suite 500 
Dallas, TX 75270-210 
 

Re: (1)  Request for Consultation regarding SAFETEA Activation Request submitted by the State of   
Oklahoma on July 22, 2020; 

 (2)  Request for Extension of Time and to Complete the Consultation Process; and 
 (3)  Request to expand the Consultation Process from a regional to national scope. 
 
Dear Mr. Blanco, 

The Cherokee Nation (“Nation”) requests government-to-government consultation with the U.S. 
Environmental Protection Agency (“EPA” or “Agency”) to discuss the State of Oklahoma’s (“State”) 
request to activate section 10211(a) of the Safe, Accountable Flexible, Efficient Transportation Equity 
Act (SAFETEA). Pub. L. No. 109-59, §10211(a), 119 Stat. 1144 (2005). The Nation offers the following 
comments in regard to the same:  
 
The State’s July 22, 2020 letter to the EPA seeking to assume jurisdiction is unprecedented and will 
substantially impact the Nation’s ability to exercise self-governance in protecting human health and the 
environment on reservation lands in Oklahoma. In considering this issue, the Agency must adhere to long-
standing EPA Indian policy requirements and federal trust obligation owed to the Cherokee Nation in 
accordance with our historic treaties and federal law.  Furthermore, the Agency must comply and address 
this matter within the framework of the EPA Policy for Administration of Environmental Programs on 
Indian Reservations, November 8, 1984, as most recently reaffirmed by Administrator Wheeler on April 5, 
2019 (“EPA Indian Policy”), which is attached hereto for ease of reference. This policy sets clear guidelines 
binding Agency action that impacts tribal reservations, including the Cherokee Nation reservation in 
Oklahoma as reaffirmed in McGirt v. Oklahoma, 591 U.S. __ (2020).1 
 
 
 

 
1 In McGirt, the United States Supreme Court reaffirmed the reservation boundaries of the Muscogee (Creek) Nation 
based on review of historic treaties that are common to all five-Tribes (Cherokee Nation, Chickasaw Nation, Choctaw 
Nation, Muscogee Creek Nation, and Seminole Nation). The Supreme Court’s analysis in that case apples to all five-
tribes and the EPA must recognize that precedent when reviewing the State’s request to assume jurisdiction under 
SAFETEA.      
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On a fundamental level, the EPA Indian Policy requires the Agency to maintain core principles when 
considering formal action on reservation lands. As stated in the EPA Indian Policy, “the key emphasis of 
this effort is to give special consideration to tribal interests in making agency policy and to ensure the close 
involvement of tribal governments in managing environmental programs effecting reservation lands.”     
The EPA Indian Policy goes on to clearly define multiple principles that bind Agency actions, which 
requires deference to Tribes on matters impacting reservation lands.  
 
Among the clear directives is the obligation of the Agency to recognize and support primacy of Tribal 
jurisdiction: “In keeping with the principles of Indian self-government, the Agency will view Tribal 
governments as the appropriate non-federal parties for making decisions and carrying out program 
responsibilities affecting Indian reservations.” The Policy further requires the Agency to “work directly 
with Indian Tribes as independent authority for reservation affairs….and to protect the Environmental 
interests of Indian Tribes when carrying out its responsibilities that may affect the reservations.”  
 
As part of the consultation process and before final action can be taken in this matter, the Agency must 
evaluate and tailor its response to the State’s request consistent with thirty-five years of EPA Policy that 
has been applied to protect Tribal reservation interests. This evaluation, at the very least, requires the EPA 
to work with the Tribes to identify policy and enforcement gaps that exist in applicable State law that could 
negatively impact reservation lands. Likewise, a proper evaluation under the Policy will require the Agency 
to consider every alternative to the State’s requested action to reaffirm tribal jurisdiction and ensure 
reservation lands are adequately protected. A reasonable and appropriate evaluation on this matter requires 
the Agency to engage in additional consultation directly with the Tribe and must consider a comprehensive 
review of potential impacts to the interests of the Cherokee Nation and other affected Tribes. 
 
To put it plainly, the EPA cannot satisfy its statutory and policy obligations to the Cherokee Nation by 
merely engaging in a limited three-week consultation process, which concludes Tribal input on the matter 
on or before September 15, 2020. The Nation’s views this response window as wholly inappropriate and 
inadequate considering the sweeping changes that touch on many aspects of Tribal self-governance and 
long-standing EPA Policy that will result from the proposed Agency action. It’s also inconsistent with past 
Agency practices that accommodate longer consultations periods for significant Agency actions.   For these 
reasons, among others, the Cherokee Nation is requesting a time extension of at least 180 days for additional 
consultation and review, which should provide an opportunity for the EPA to properly engage with the 
affected Tribes. This extension of time will ensure that the Agency has an opportunity to conduct a good-
faith evaluation of potential impacts of the State’s request, which can be further be addressed through an 
extended consultation schedule addressing specific concerns applicable to this unique circumstance. 
 
Cherokee Nation also requests that this issue be presented as a national consultation process providing 
opportunities to engage tribes in all of EPA regions, since it the proposed Agency action implicates long-
standing EPA Indian Policy and consultation practices that will impact all Tribes across the United States.  
 
If you have any questions, please contact Chad Harsha at (918) 453-5369.  
 
Sincerely, 
 
 
 
Chuck Hoskin, Jr.  
Cherokee Nation Principal Chief  
 
Cc: Ken McQueen, Regional Administrator, EPA Region 6 

Randy Gee, EPA Office of Communities, Tribes and Environmental Assessment 
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